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The Penrose tile motif reflects
our expertise, precision and our
’oespoke insurance solutions.

INTRODUCING HUNTER GEORGE

Hunter George & Partners Limited (Hunter George
or the Company) is a specialised Managing General
Underwriter (MGU) focused exclusively on providing
transactional insurance solutions to the mergers

& acquisitions (M&A) community.

As an MGU, Hunter George participates in a contract
known as a binding authority agreement (the Binder).
The Binder appoints Hunter George, by name, to
underwrite on behalf of, and bind the risk capital of
the Insurers who are a party to the Binder. Insurers
commit risk capital, on an annual basis, through the
binder. They agree to participate on all of the risks
that Hunter George underwrites and accepts on their
behalf over the course of that year. The list of Insurers
is attached to every policy Hunter George issues and
remains unchanged for the year. The significance of

this arrangement is that Hunter George does the
underwriting and binding of insurance capacity

but the Insurers pay any claims through a dedicated
lead insurer to ensure the insured deals with a
singular voice representing the binder.

For 2018, Hunter George has a binding authority
agreement for up to £75m / $75m / €75m insurance
capital for Warranty & Indemnity insurance risks.
Insurers, who are all Lloyd’s syndicates, have each
agreed to take a percentage of each risk bound
meaning that Hunter George does not have to ask
approval for underwriting guidelines, policy wording
or pricing. Hunter George acts as agent under the
Binder and has full authority to bind the Insurers
under the Warranty & Indemnity insurance policies
it provides.

Tim qualified as a solicitor in 1998 and has focused
on global M&A transactions throughout this period:
most recent[y having spent the last 12 years exc[usively

underwriﬁng ME&A insurance products.

lan entered the market in 1986 and has a wealth
of experience gained through 32 years of broking,
managing and underwriting property, casualty
and professional lines products including M&A.



WHAT IS A WARRANTY & INDEMNITY

INSURANCE POLICY?

Warranty & indemnity (W&I) insurance is a transactional
insurance product that can be used in M&A
transactions.

A W& policy is a non-renewable, single premium
product with the premium being paid upon completion
of the insured transaction. Each policy is structured as a
single aggregate limit with no reinstatements. The
policy retention is a single aggregate retention and the
policy period will generally match the warranty periods
set out in the sale and purchase agreement (SPA).

The policy provides coverage for losses arising from
breaches of the warranty package and certain other
indemnities set out in the SPA of the underlying
transaction.

It is a claims-made policy which means that it considers
coverage is triggered when a claim is made against the
insured during the policy period, not when the act that
gave rise to the claim took place.

Each W& policy is bespoke and is tailored to fit
around the specific transaction and risk being insured.
Due to the sophistication of the M&A market and the
involvement of law firms in the negotiation of the
policy form it is not possible to simply have a set of
terms and conditions, insurance schedule and a series
of endorsements to form the final policy. Instead,
Hunter George has developed its proprietary base
policy form which is amended and negotiated to fit
specifically the negotiated position set out in the SPA
of the insured transaction. The Hunter George policy
form is clear and precise and follows a format that will
fit with the drafting style of the underlying transaction
documentation.




OVERVIEW OF THE SALE

AND PURCHASE AGREEMENT

The SPA is the contract that encapsulates all the
provisions and terms upon which the seller sells the
target company or group (or collective assets) to the

buyer. The SPA is generally heavily negotiated between
the parties and contains the key commercial and legal

parameters of the transaction.

THE WARRANTY
PACKAGE

A key aspect of any SPA is the warranty package:
warranties are factual statements about the target
business and will address all material information
and risks that could impact on the target business.

Typically warranties will cover the following aspects
of the target business:

« Title and capacity;

* Capitalisation and company structure;
* Financial information;

* Assets;

* Current trading and material contracts;
* Insurance;

* Employment and pensions;

* Litigation;

* Real estate;

* Environmental compliance;

* Intellectual property and IT systems;

* Tax.

The negotiation of the warranty package forms part of the overall
commercial negotiation of the transaction. As part of the transaction
process, the seller makes disclosures against the warranty package
so as to inform the buyer of all aspects and information material to
the business. Market practice for the disclosure process can vary from
jurisdiction to jurisdiction but typically takes the form of either a
disclosure letter or disclosure schedules: each of which will have a
combination of general disclosures and specific disclosures. General
disclosures are typically references to documents (for example the
contents of specific reports or materials placed in a data room) or the
results of searches of certain public registers (such as court registers
and intellectual property registers). Specific disclosures are discursive
disclosures made against specific warranties that talk to particular
issues impacting the target business.

In a commercial context, the purpose of providing a warranty package
(and making disclosures against it) is twofold. Firstly, it allows the buyer
to fully assess all the material information relevant to the target business
so that it is able to properly value and understand the business it is
acquiring. Secondly, it operates as a risk allocation mechanism; in the
transaction documentation the buyer and seller agree a base purchase
price together with any necessary adjustment mechanisms. To the extent
there is a material issue that impacts the target business that has not
been disclosed to the buyer in the transaction process then such
non-disclosure may (depending on the facts and circumstances) qualify
as a warranty breach enabling the buyer to seek additional monetary
compensation from the seller.

Had the buyer known about the issue prior to entering into the
transaction, it might have paid a lower price for the target or negotiated
a specific mechanism for dealing with the issue. The negotiation of the
warranty package, together with the review of the disclosure materials
is intended to highlight all material issues that will impact the buyer’s
valuation and decision to acquire the target business.

Continued next page >



Had the buyer known about the issue prior to entering
into the transaction, it might have paid a lower price
for the target or negotiated a specific mechanism for
dealing with the issue. The negotiation of the warranty
package, together with the review of the disclosure
materials is intended to highlight all material issues
that will impact the buyer’s valuation and decision to
acquire the target business.

THE TAX COVENANT

The indemnities covered under a W& policy typically
relate to the customary tax covenants given in the
transaction. A standard form tax covenant provides
that the seller will indemnify the buyer for certain tax
liabilities relating to the period of ownership of the
target prior to the buyer acquiring the target. To the
extent such tax liabilities have not been paid by the
target or allocated in the accounts of the target then
typically the seller will agree to indemnify the buyer
for such costs.

The commercial rationale for providing a tax covenant
is that the buyer should not be liable for historic tax
liabilities of the target that pre-date their acquisition of it.

WHAT DOES A
W&I POLICY COVER?

W&l insurance can be purchased by either the seller
(via a seller-side policy) or the buyer (via a buyer-side
policy) in the transaction.

A seller-side W& policy protects the seller from certain losses in the event that the
buyer brings a claim against the seller under the transaction documentation for a
breach of warranty or an insured indemnity. In a seller-side policy the buyer still brings
a claim against the seller pursuant to the terms of the SPA and the seller then looks to
the W& policy for indemnification in respect of such claim.

A buyer-side W&I policy sits in place of the buyer’s normal contractual recourse against
the seller offering the buyer direct recourse against the W&l policy for a breach of
warranty or an insured indemnity. In a buyer-side policy the buyer will claim
indemnification directly against the W&I policy. However, in certain circumstances the
buyer may still also bring a claim for indemnification against the seller pursuant to the
terms of the SPA (for example where the buyer is seeking to recover the policy
retention directly from the seller pursuant to the terms of the SPA).

Depending on the specific transaction, it is common to find the following coverage’s
included within a W& policy:

BUYER-SIDE W&l POLICY SELLER-SIDE W&l POLICY

Coverage for breach of the warranty package set out
in the SPA

Coverage for breach of the warranty package set out
in the SPA

Coverage for breach of the tax covenant set out in the Coverage for breach of the tax covenant set out in the
SPA SPA (or separate tax deed)

Coverage to match the liability time periods for
bringing claims set out the in the SPA (up to a
maximum period of 7 years)

Coverage to match the liability time periods for
bringing claims set out the in the SPA (up to a
maximum period of 7 years)

Ability to extend policy periods beyond those
negotiated in the SPA: for example it may be possible
to extend the general warranty period from 1 year to
2 years

No need to offer extended policy periods as the policy
only needs to match the contractual time periods set
out in the SPA.

Coverage for defence costs in respects of claims made
by third parties against the target company that give
rise to a loss under the policy

Coverage for certain aspects of defence costs in
respect of claims covered by the policy

Coverage in respect of any fraudulent acts committed
by the seller that give rise to a loss under the policy




COMMON EXCLUSIONS

A W&l policy will typically exclude the following
from coverage:

* Known matters that are either within the actual
knowledge of the insured or have been disclosed
within the transaction documentation (for example
matters set out in the disclosure letter);

* Forward-looking warranties (such as warranties that
guarantee the future collection of outstanding debts
owed to a target business);

* Fraud of the insured;

* Matters dealt with through purchase price adjustment
mechanisms;

+ Certain pension underfunding liabilities;

* Exclusions in respect of any loss arising in connection
with certain fines and penalties that are prohibited
from being insured.

POLICY PERIODS

As noted above a W&I policy is a claims made policy

and the policy period will generally match the warranty
periods set out in the underlying SPA. This typically
means that in an SPA there will be a general warranty
period of 1 to 2 years from completion of the transaction
together with a tax warranty and tax covenant period of
up to 7 years from completion of the transaction.

The commercial rationale for such time periods is as
follows; the general warranty period should be long
enough to allow the target company to go through at
least one audit following completion of the transaction
and the tax period should be long enough so that the
local tax authority enquiry window for the tax years
prior to the transaction have come to a close. A W&l
policy will generally match the general warranty period
and tax periods set out in the SPA under the terms of
the policy itself so as to provide back to back cover
with the time periods set out the in the SPA.

EXAMPLE STRUCTURES

W&l insurance policies aren’t required for each and
every private M&A transaction. The need for the
insurance arises where a disconnect arises between

the level and quality of financial recourse that is required
by a buyer in the transaction and the level or quality of
financial recourse that the seller is either able or willing
to offer. Hunter George has proven expertise at devising
bespoke W& policies that bridge this gap between the
buyer and seller and help facilitate the transaction.
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The diagram, left, represents a typical seller-side W&I policy
structure. The policy retention will generally be set at
somewhere between 1% and 5% of the overall transaction
value. The final value of this retention depends on the
objectives of the seller in using the W&I policy. The policy
retention will often match the claims threshold set out in the
SPA itself. It may be that the claims threshold in the SPA is

a “tipping” threshold meaning that once the threshold is
exceeded, the seller will be liable to the buyer from the
ground up and not merely for amount above the threshold.

In a typical seller-side structure, the seller will remain
contractually liable under the provisions of the SPA to the
buyer for any claims that give rise to loss in respect of a
breach of the warranty package or a claim under the tax
covenant. The buyer would bring the contractual claim
against the seller and the seller would then turn to the W&l
policy for recourse (subject to the terms and conditions of
the W&l policy).

Although there can be many dynamics in play, frequently
the seller will want to utilise the seller-side W&I policy to pass
as much contractual risk to the insurer as possible. As noted
above, retentions levels can vary and generally an insurer
will want the seller to retain some risk within the SPA so as

to provide comfort to the insurer that the seller has fully
engaged in the transaction process and undertaken a robust
disclosure exercise. If the alignment between the seller and
insurer is positive then it is not unusual to see a seller-side
W&l policy attach at 1% of the transaction value with such
retention mirroring the claims threshold set out in the SPA.




The diagram, right, represents a

typical buyer-side W&I policy structure.
The policy retention can vary widely
depending on the motivations for
using the buyer-side W&l insurance.
For example, the buyer might be
comfortable with the strength of
financial covenant of the seller but may
require a higher recourse package than
is available under the SPA, possibly to
have the deal approved internally or

to get support from its lending banks.
In this instance it may be the case the
buyer purchases “top up” W&I cover to
fill the difference between the seller’s
limit of liability and the transaction
value.

Alternatively, the seller may be
unwilling or unable to provide a high
level of contractual recourse within the
SPA in which case the buyer will use the
W&l policy to attach with as low a
retention as will be accepted by the
insurer. As is the case with a seller-side
W&l policy an insurer will generally want
to attach at a minimum of 1% of the
overall transaction value.

In a buyer-side structure, the seller will
therefore only be liable for a limited
sum and in some instances might have
no contractual liability at all under the
provisions of the SPA. Once the policy
retention has been exceeded the buyer
will bring a claim for indemnity directly

against the insurer in respect of that loss.
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W&l insurance can be used in many different
situations and in many different ways. Set out
below are drivers for W&I insurance that Hunter
George frequently sees:

* A seller is often able but unwilling to give
warranties beyond capacity and title. For example,
a W&l policy will allow a private equity firm to

exit a portfolio company without any contingent
liabilities;

« A W& policy can be used to reduce or replace a
large escrow provision;

* It can be used as a risk management tool where
a seller is exiting a non-core business division and
the seller wants to protect its balance sheet from
any residual liability relating to the disposal of the
non-core business;

* A buyer is entering new territories and product
classes and W&l insurance can be used as a risk
management tool;

COMMON USES OF A W&I POLICY

* A seller can use a W&l policy to strategically drive
higher bids for the target company as it can offer a
customary set of warranties plus a higher warranty
cap from the start of a sale process;

* A buyer can also strategically use W&I insurance
to differentiate themselves from other bidders
by requiring a lower warranty cap from the seller
thereby offering the seller a‘cleaner’ exit;

* W&l insurance can be used to provide additional
coverage to a buyer to satisfy lending banks or
internal approval committees/mandates;

* W&l insurance can be used where there are
concerns over the ability of a seller to effectively
service any post-completion claims that may arise.




RISK RATING FOR
W&I INSURANCE

Each transaction is assessed by Hunter George on its
own merits. Hunter George will only insure risks
where the parties to the transaction can demonstrate
a robust deal structure, a proportionate level of risk
allocation within the transaction together with good
commercial drivers for requiring the insurance.

Key factors that will influence the pricing for a
particular W& policy include:

Target industry Geographical footprint

Scope of the insured Extent of liability of seller
warranties and tax covenant in the SPA

Identity and role of the Identity and role of professional
principals in transaction advisers acting in connection

with the transaction

Quality and adequacy of the | Governing law of the
disclosure and due diligence | transaction
process

UNDERWRITING
TIMELINE

W&l insurance is generally purchased to incept at the time
that the transaction itself is signed, this timing provides
certainty to the parties of the recourse structure available.

At Hunter George, all underwriters are focused exclusively
on transactional insurance products. Having a dedicated
underwriting team means that the underwriting process is
efficient and non-intrusive. Hunter George will always
dovetail with the transaction timetable and can provide
to its clients in real-time, the benefit of its experience and
knowledge in this sector.

Clients are provided with unparalleled service; there is
no execution risk when you engage Hunter George to
underwrite your transaction.



The underwriting process at Hunter George is a two
stage process.

Stage one consists of an initial review of the available
transaction documents together with a discussion of
the key parameters required; this will include different
retention options, desired coverage and policy limit
options.

At the end of this initial review, Hunter George will
produce a detailed set of terms outlining the different
policy structures it can offer and setting out what further
information and steps are required in order to complete
the underwriting and issue a final policy.

If all the relevant documentation is available at the
time of the submission then this initial review can
be completed in 24 hours if required.

UNDERWRITING PROCESS

Stage two occurs if Hunter George is engaged to
fully underwrite the risk, at this stage it will prepare

a bespoke W&l policy that will be negotiated with the
proposed insured and its advisers. Concurrent to this
negotiation, Hunter George will complete its
underwriting of the risk. The underwriting process is
non-intrusive and includes a review of the due
diligence reports in connection with the transaction,
an underwriting call with the proposed insured and
its advisers to better understand the overall transaction
process and dynamics and access to any data rooms
available in connection with the transaction.




> THE HUNTER GEORGE ADVANTAGE

AN ACTIVE APPROACH
TO AN ACTIVE MARKET

Hunter George has developed a unique and This active approach to risk assessment means that
proprietary approach to risk management by Hunter George is able to ensure that its clients receive
constantly tracking, monitoring and benchmarking a first class service and the best and most innovative
the various transaction dynamics embedded in its coverage that it can provide.

submission pipeline. This proprietary assessment

has at its bedrock the preservation of client
confidentiality. All metrics are anonymous and are
aggregated so that Hunter George can identify the
emergence of market trends, understand current
market sentiment and wider macro-economic trends.




THE HUNTER GEORGE ADVANTAC

DEDICATED
UNDERWRITING TEAM

At Hunter George, all underwriters are focused
exclusively on transactional insurance products.
Having a dedicated underwriting team means that
the underwriting process is efficient and
non-intrusive. Hunter George will always dovetail
with the transaction timetable and can provide to its
clients in real-time, the benefit of its experience and
knowledge in this sector.

Clients are provided with unparalleled service; there is
no execution risk when you engage Hunter George to
underwrite your transaction.




CONTACTS

Tim Martin Director

Direct: +44 330 102 8721
Mobile: +44 7801 151 348
Email: tim@hgunderwriting.com

lan Theato Director

Direct: +44 330 102 8720

Mobile: +44 7970 222 114

Email: theo@hgunderwriting.com

If you would like to learn more about Hunter George,

its unique M&A insurance solutions and what Hunter George
an do for you, then please contact your corporate insurance
broker, visit Hunter George’s website or get in contact.

www.hgunderwriting.com
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